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HOUSE BI LL 3292

St ate of WAshi ngt on 60t h Legi sl ature 2008 Regul ar Sessi on

By Representatives Kessler, DeBolt, MIloscia, Upthegrove, Kelley, and
Hurst; by request of Attorney General and State Auditor

Read first tine 01/29/08. Referred to Commttee on State Governnent
& Tribal Affairs.

AN ACT Relating to executive session recordings; anending RCW
42.30.110; and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that sone of the
nost inportant deliberations by public bodies occur in closed executive
sessions with no requirenent in law that there be kept a verbatim
record of the discussions. Recordi ng executive sessions wll allow
current and future governing nenbers to review the history of issues
t hat have conme before the governing body, and for use of the governing
body, to nenorialize legal or other advice provided in executive
sessi on.

(2) The purpose of this act is to encourage governing bodies to
strictly conply with the rul es governi ng executive sessions and pronote
the public interest by creating greater governnental accountability in
the use of executive sessions. However, it is not the purpose of this
act to inhibit full and robust discussions of issues relating to
perm ssi bl e subjects for consideration in executive sessions.
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Sec. 2. RCW42.30.110 and 2005 ¢ 424 s 13 are each anended to read
as follows:

(1) Nothing contained in this chapter may be construed to prevent
a governing body from hol ding an executive session during a regular or
speci al neeting:

(a) To consider matters affecting national security;

(b) To consider the selection of a site or the acquisition of real
estate by |lease or purchase when public know edge regarding such
consi deration would cause a |likelihood of increased price,;

(c) To consider the mninmum price at which real estate wll be
offered for sale or |lease when public know edge regarding such
consideration would cause a likelihood of decreased price. However
final action selling or l|leasing public property shall be taken in a
nmeeting open to the public;

(d) To review negotiations on the performance of publicly bid
contracts when public know edge regarding such consideration would
cause a likelihood of increased costs;

(e) To consider, in the case of an export trading conpany,
financial and commercial information supplied by private persons to the
export tradi ng conpany;

(f) To receive and eval uate conpl aints or charges brought agai nst
a public officer or enployee. However, wupon the request of such
of ficer or enployee, a public hearing or a neeting open to the public
shal | be conducted upon such conpl aint or charge;

(g To evaluate the qualifications of an applicant for public
enpl oynent or to review the performance of a public enpl oyee. However,
subject to RCW 42.30.140(4), discussion by a governing body of
sal aries, wages, and other conditions of enploynent to be generally
applied within the agency shall occur in a neeting open to the public,
and when a governing body elects to take final action hiring, setting
the salary of an individual enployee or class of enployees, or
di scharging or disciplining an enpl oyee, that action shall be taken in
a neeting open to the public;

(h) To evaluate the qualifications of a candi date for appoi ntnent
to elective office. However, any interview of such candidate and fina
action appointing a candidate to elective office shall be in a neeting
open to the public;
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(i) To discuss with |egal counsel representing the agency nmatters
relating to agency enforcenment actions, or to discuss wth |egal
counsel representing the agency litigation or potential litigation to
whi ch the agency, the governing body, or a nmenber acting in an official
capacity is, or is likely to becone, a party, when public know edge
regarding the discussion is likely to result in an adverse |egal or
financi al consequence to the agency.

Thi s subsection (1)(i) does not permt a governing body to hold an
executive session solely because an attorney representing the agency is
present. For purposes of this subsection (1)(i), "potentia
litigation" neans nmatters protected by RPC 1.6 or RCW 5.60.060(2)(a)
concer ni ng:

((A)) (i) Litigation that has been specifically threatened to
whi ch the agency, the governing body, or a nmenber acting in an official
capacity is, or is likely to becone, a party;

((6By)) (ii) Litigation that the agency reasonably believes may be
comenced by or against the agency, the governing body, or a nenber
acting in an official capacity; or

((5r)) (iii) Litigation or legal risks of a proposed action or
current practice that the agency has identified when public discussion
of the litigation or legal risks is likely to result in an adverse
| egal or financial consequence to the agency;

(j) To consider, in the case of the state library commssion or its
advi sory bodies, western library network prices, products, equipnent,
and services, when such discussion wuld be likely to adversely affect
the network's ability to conduct business in a conpetitive econonc
climte. However, final action on these matters shall be taken in a
nmeeting open to the public;

(k) To consider, in the case of the state investnent board,
financial and comrercial information when the information relates to
the investnment of public trust or retirenment funds and when public
know edge regarding the discussion would result in loss to such funds
or in private loss to the providers of this information;

(1) To consider proprietary or confidenti al nonpubl i shed
information related to the devel opnent, acquisition, or inplenentation
of state purchased health care services as provided in RCWA41. 05. 026;

(m To consider in the case of the life sciences discovery fund
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authority, the substance of grant applications and grant awards when
public know edge regarding the discussion would reasonably be expected
toresult in private loss to the providers of this information.

(2) Before convening in executive session, the presiding officer of
a governing body shall publicly announce the purpose for excluding the
public fromthe neeting place, and the tinme when the executive session
wi Il be concluded. The executive session nay be extended to a stated
later tinme by announcenent of the presiding officer.

(3)(a) A governing body holding an executive session under this
subsection shall make a verbatim audio recording of the conplete
executive session and retain the recording for a period of two years.
Such recordings are public records not subject to public inspection and
copyi ng under chapter 42.56 RCW except by court order as specified in
(b) of this subsection, or unless authorized by the governi ng body.

(b)(i) I'n an action under this chapter alleging a violation of the
executive session provisions in this section, a party challenging the
| awf ul ness of the executive session bears the burden of proof.

(ii) If the party challenging the lawfulness of the executive
session supports its allegation with credible evidence, supported by
declaration or affidavit, the court shall review the entire verbatim
audio recording in canera. As part of the in canera proceeding,
w thout divulging the contents of the tape to the plaintiff or its
counsel, the court may make inquiry of the parties, as necessary, to
fairly and fully resolve any issues before it.

(iii) After such review, if the court finds that the executive
session was not in conpliance with the provisions of this chapter
related to such session, it may order disclosure of only those portions
of the verbatimaudio recording of the executive session found not in
conpliance, subject to such other exenptions as may exist in law. The
remai nder of the verbatim audio recording found to conply with this
chapter shall not be discl osed.

~-- END ---
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